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ISSUE PRESENTED FOR REVIEW 


her the trial judge erred in imposing the maximum sentence 
provided by the statute immediately after trial without awaiting a pre- 
sentence report or using any other aids available in connection with 
sentencing, other than an F. B.I. report provided by the Assistant 


United States Attorney. 


THIS CASE HAS NOT PREVIOUSLY BEEN BEFORE THIS COURT 


UNDER THIS OR ANY OTHER TITLE. 


UNITED STATES COURT OF APPEALS| 
FOR THE DISTRICT OF COLUMBIA COURT 


No. 23,187 


UNITED STATES OF AMERICA, Appellee, 


Vv. 


MICHAEL J. SPADONI 
a/k/a/ MICHAEL L. SANDERS, Appellant. 


Appeal from the United States 
District Court for the District 
of Columbia 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United States District 
Court for the District of Columbia entered May 7, 1968, convicting 
appellant of robbery in violation of Title 22, Section 2901 of the District 
of Columbia Code and of assault with a dangerous weapon in violation of 
Title 22, Section 502 of the District of Columbia Code, 

An appeal was noted by appellant pro se on May 15, 1969 and 


appellant was granted leave to proceed on appeal without prepayment 


of costs and with appointed counsel on June 20, 1969. 


Jurisdiction of this Court is founded upon Title 28, Section 1291 


of the United States Code. 


REFERENCES TO RULINGS 


ngs on the pertinent issues at the following 


STATEMENT OF THE CASE 


Appellant, Michael J. Spadoni, a/k/a Michael L. Sanders, 


was arrested on December 7, 1968 and indicted on January 29, 1969 
| 


for robbery and assault with a dangerous weapon. | 

Appellant was brought before the United States District Court 
for the District of Columbia for a pretrial hearing a April 25, 1969 
and a trial date was set for twelve days later on May 7, 1969. The 
trial was held and completed on that date. The a ter deliberating 
approximately 25 minutes, returned a verdict of guilty against appellant 


on both the robbery count and the count of assault with a dangerous 
weapon. | 

Immediately after the jury returned with its verdict and without 
awaiting a presentence report, the trial judge imposed the maximum 
sentences provided by the statutes; namely, a term of five to fifteen 
years on the robbery count and three to ten years on the assault with 


a dangerous weapon count, the terms of the two sentences to run 


concurrently. 


DETAILED STATEMENT OF FACTS 


The record indicates that on December 7, 1968, at approximately 
2-00 o'clock A. M., a man was let in to the Commodore Hotel by the 
night manager, Mr. James McCormick. Mr. McCormick, called as a 
witness by the United States, identified this man as the appellant, 

Mr. Spadoni, and testified that Spadoni came up behind him, put an 
“instrument” 

McCormick testified that Spadoni then took $54.40 from the drawer. 
(Tr. 5/7/62, pp. 41-46). 

Mr. McCormick further testified that he tripped an alarm and 
that Officer Kaula arrived on the scene, chased Spadoni through part 
of the building, brought him back and took the money and an opener out 
of his pocket. (Tr. 5/7/69, pp. 44-46). On cross-examination, 

" 


Mr. McCormick could only identify the object allegedly usedas a 


metal object”. (Tr. 5/7/69, p. 46). He did not state that he actually 


saw the "object" allegedly used. 


Officer Beach, also called as a witness by the United States, 
testified that he was the second officer to arrive at the scene, and 
observed Officer Kaula bringing Spadoni back to the hotel lobby. 
Officer Beach further testified that a can opencr and money were 
taken from Spadoni's pocket during a search. Officer Beach testified 


that Spadoni appeared to be in normal condition at that time. 


(Tr. 5/7/69, pp- 51-61). Officer Kaula, having left the police force 
prior to the trial, was not available to testify. | 

At the pretrial hearing on April 25, 1969, the Assistant United 
States Attorney, after briefly summarizing the poecnments case, 
remarked that it was "a very strong case”, ee the Court, 


Judge Green, responded by saying "It appears so”. (Tr. 4/25/69, p. 2). 


Later in the hearing the Court further remarked that “it would appear 


that there is no question about his being guilty of robbery". (Tr. 4/25/69, 


p- 3). 

During the pretrial hearing Spadoni remarked to the court that he 
felt he was being treated prejudicially because of the high bond set. 
(Tr. 4/25/69, pp. 4-5). In response the court stated that Spadoni was 
"caught cold" and that there wasn't "any question sant your [Spadoni's] 
identity” and that there wasn't "any question about their [the government] 
being able to prove it". (Tr. 4/25/69, p-. 6). Later in the hearing the 
court advised Spadoni that “yo matter whether it is by plea or whether 
it is a trial by jury, before the court sentences you you are referred for 
a probation report, pre-sentence report, which the probation office 
does and makes available, of your background and education and record 
and so on, to the court so that the court tailors the pentence based 


largely on that report". (Tr. 4/25/69, p. 9). Spadoni then questioned 


whether a probation report would do him any good in view of his backgroun 
| 


=> 


whereupon the court remarked “that's the record you have made for 
yourself. I guess that's what you are stuck with". (Tr. 4/25/69, p. 9). 
Trial was set for just 12 days later. 

Just prior to trial on May 7, 1969, again before Judge Green, 
Spadoni took the stand before only the court and counsel, and stated 
what his defense would be; namely, that he was so overcome by drugs 
and alcohol that he did not remember what happened and therefore lacked 
criminal intent. (Tr. 5/7/69, pp. 5-26). Following questioning by 
Spadoni's defense counsel, the Assistant United States Attorney informed 
the court of defendant's past criminal record and was permitted to 
use a previous larceny conviction for impeachment purposes. 
(Tr. 5/7/82, pp. 26, 27). Prior to the commencement of the trial 
before the jury, 2 motion by defense counsel for a transfer of the case 


to another division of the court in view of prejudice or bias on the part 


7 
of the court was denied. (Tr. 5/4/69, pp. 27-28). 


During trial, at the completion of the government's case, defense 
counsel's motion for a verdict of acquittal on the assault with a 
dangerous weapon count was also denied. (Tr. 5/7/69, p. 65). 

The only witness for the defense was the defendant himself. 

Mr. Spadoni took the stand and testified that he had been drinking 
heavily and taking drugs not only on the night the crime allegedly 


occurred, but for two days prior thereto and therefore did not 


~(ae 


remember any facts concerning the alleged crime. (tr. 5/7/69, 
pp. 66-100). | 

Following completion of the trial, the jury found Spadoni guilty 
of both counts after deliberating for only Sate 25 minutes. 

| 

Defense counsel then told the court that Spadoni requested immediate 
sentencing because he felt a "probation report and the work of the 
probation officers" could not help him. The Assistant United States 
Attorney then cautioned the court that he thought the oe was 
"required and should get the report from the probation department”. 


(Tr. 5/7/69, p. 129). Following this comment the Assistant United 


States Attorney then handed Spadoni's F.B.L. record to the court, 


whereupon the court promptly sentenced Spadoni without awaiting any 


presentence report. (Tr. 5/7/69, pp. 129-130). 


RULE INVOLVED 
Federa! Rules of Criminal Procedure 


"Rule 32. Sentence and Judgment 


"(¢) Presentence Investigation 


"(1) When Made. The probation service of the court 
shall make a presentence investigation and report to the 
‘court before the imposition of sentence or the granting of 
probation unless the court otherwise directs. The report 
shall not be submitted to the court or its contents disclosed 
to anyone unless the defendant has pleaded guilty or has 
been found guilty. 


J, "(2) Report. The report of the presentence investigation 
shall contain any prior criminal record of the defendant and 


such information about his characteristics, his financial 
' condition and the circumstances affecting his behavior as may 
in imposing sentence or in granting probation or in 
ctional treatment of the defendant, and such other 


tion as may be required by the Court. ui 


SUMMARY OF ARGUMENT 


The trial judge erred in sentencing appellant immediately after 
trial without awaiting a presentence report or utilizing any of the other 
aids available to a court in sentencing. The trial judge relied only on 
an F.B.I. report of appellants past record in imposing the maximum 
sentence permitted by the statute. No consideration was given by the 
trial judge in imposing the sentence to any program of rehabilitation or 
other possible sentencing alternatives. The sentence therefor should 


be vacated and the case remanded for resentencing before a different 


judge. 


ARGUMENT * 


SENTENCING OF APPELLANT 
SHOULD HAVE AWAITED A PRESENTENCE REPORT 


The trial judge erred in sentencing appellant prior to obtaining 


1/ 


apresentence report or in any other way obtaining meaningful 
information concerning appellant's background which would have been 
useful in considering a program of rehabilitation or other alternatives 
in connection with sentencing. The only information the trial judge 
considered in sentencing was appellant's F.B.I. record which was handed 
to the judge by the United States Attorney just prior to handing down the 
sentence. Appellant's F.B.1I. record did not provide any detailed 
information concerning appellant's background or present any mitigating 
facts or circumstances. Only appellant's bare criminal record was 
presented. This information was of little or no value in determining 
whether any rehabilitative sentencing or other procedures might be 
appropriate but to the contrary, was manifestly prejudicial to appellant. 
The trial judge, prior to sentencing appellant, should have 
considered additional information concerning, inter alia, his background, 


——— 
* The Court's attention is specifically directed to the following pages of 
the transcript: 4/25/69, pp. 2-6, 9; 5/7/69, pp. 5-28, 65, 129, 130. 


1/ Rule 32(c) Federal Rules of Criminal Procedure. 


character and emotional stability to determine whether any rehabilitative 


sentencing might have been more appropriate than simply imposing the 
maximum sentence permitted by statute. By imposing the maximum 
sentence based only on appellant's F.B.I. record, the trial court appeared 
to consider only the deterrence and punishment aspects of sentencing with- 
out any consideration of any corrective and rehabilitative aspects. This 


| 
does not conform to the sentencing standards set forth in the "Policies and 


Standards For Sentencing Formulated By the District of Columbia Sentencin 
Institute" in 1960. For example, in the report of the Institute of Sentencing 
at 27 F.R.D. 293, 389, 390 (1960), the criteria suggested for considera- 
tion by judges in imposing sentences includes the following: 


"1. The purpose of a sentence combines community 
protection, correction, rehabilitation, deterrence, and punish- 
ment. The sentencing judge must determine the proportionate 
worth, value, and requirement of each of these elements in 
imposing sentence in each case. 
ok Ok | 
| 

"3. A proper sentence is a composite of many factors, 
including the nature of the offense, the circumstances-- 
extenuating or aggravating--of the offense, the prior criminal 
record, if any, of the offender, the age of the offender, the 
record of the offender as to employment, the background of the 
offender with reference to education, home! life, sobriety and 
social adjustment, the emotional and mental condition of the 
offender, the prospects for the rehabilitation of the offender, 
the possibility of a return of the olfender to a normal Hife in’ 
the community, the possibility of treatment or of training of 
the offender, the possibility that the sentence may serve as a 
deterrent to crime by this offender, or by others, and the 
current community need, if any, for such a deterrent in 
respect to the particular type of offense involved. es 
| 
| 
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This Court has made it clear that a trial judge, in sentencing, 
must not only consider a program of rehabilitation but should use all 
the various aids placed at his disposal, including a presentence report. 
Apposite here is Leach v. United States, 115 U.S. App. D.C. 351, 


320 F.2a 670, 672 (1 963) [Leach J], wherein this Court forcefully 


stated the guidelines to be employed in sentencing as follows: 


"In the act of sentencing, the judge approaches the 
attribute of the Almighty--he sits in judgment of his fellow 
man. At that moment he must determine the penalty which 
society will impose on the offender for his crime. But more 
importantly, for the offender and for society, in sentencing, 
the judge must consider a program of rehabilitation designed 
to preclude, so tar as current learning can furnish a guide, 

a repetition of the crime. To this end the Congress has placed 
several aids at the disposal of the sentencing judge to assist 
him in making his awful decision. 24 D.C. Code § 101 provides 
for the appointment by the District Court of probation officers, 
persons trained in social justice. Rule 32(c) of the Federal 
Rules of Criminal Procedure provides that a probation officer 
‘shall make a presentence investigation and report to the court 
before the imposition of sentence or the granting of probation 
unless the court otherwise directs. OM 


Prior to Leach I, supra, this Court in fact reversed a case in 
which two defendants were sentenced immediately after trial without 
awaiting a presentence report. Peters v- United States, 113 U.S. App. 
D. C. 236, 307 F.2d 193 (1962). 

On the second appeal in the Leach case, Leach v. United States, 
118 U.S. App. D.C. 197, 334 F.2d 945, 949, 950 (1964) [Leach II], this 
Court, in noting that Congress as well as other members of the judiciary 
around the country recognized the importance of the rehabilitative function 


of sentencing, further stated: 


“gection 4208(b) was one of a group of statutory changes 
by which Congress showed profound interest in the rehabilita- 
tive function of sentencing and recognized the potential value of 
modern psychological knowledge in achieving the aim. [Foot- 
note omitted.] The legislation resulted from a movement by 
judges over the country to examine and improve sentencing 
techniques. [Footnote omitted. ] The traditional effort to make 
the punishment fit the crime is largely superseded by an effort to 
make the treatment fit the offender. The presentence report in 
which a probation officer makes a study of the social background 
and history of the offender has become routine...." 


This Court then went on to hold 


"that the sentencing judge should use some of the resources 
which Congress has provided and that he may not arbitrarily 
ignore the data properly obtained thereby. " 


In the third appeal in the Leach case, Leach ve United States, 
122 U.S. App. D.C. 280, 353 F.2d 451, 453, 454 (1965) [Leach III], this 
Court specifically defined “the kind of and amount of idetailed information 


which would enable the sentencing judge to make an informed selection of 


the disposition that would best serve the interests of the defendant and 


society" as follows: 


"|, Among other things, the judge needs to know whether the 
defendant is suffering from any physical, ‘intellectual or 
emotional disabilities; if so, how this may affect his behavior; 
what treatment is indicated; the likelihood of a successful 
societal adjustment without such treatment; and the effect 

of various sentences on the defendant's condition, on his 
chances for rehabilitation, and on his future interaction 

with society. [Footnote omitted. }" 


The type of information required in Leach II is precisely the type 
of information which would have been furnished by a presentence report 
here. Thus, as The Task Force on the Administration of Justice of The 
President's Commission on Law Enforcement and Administration of Justice 
observed in its report "Task Force Report: The Courts” (1967) at pages 
18, 21, 22, in recommending greater use of presentencing reports "to 


satisfy the information needs for sentencing”, noted: 


"The content of presentence reports varies greatly 

among jurisdictions, but a 'thorough' report, in the opinion 

of probation authorities, is one which contains an imposing 
assemblage of facts and opinions about the offender's whole 
ife history. [Footnote omitted.] The factual data may range 
from his prior criminal record and employment history to the 
cleanliness of his home, the presence of ‘cultural artifacts’ in 
it, or his leisure time activities. It may contain the attitudes 
of neighbors, coworkers, employers, school teachers, and 
members of his family toward the offender. And as a manual 
for presentence investigation suggests, the report may include 
the offender's 


feelings about baffling problems in his life, including his 
offense and his reaction to opportunities, accomplishments, 
disappointments and frustrations. His moral values, his 
beliefs and his convictions, his fears, prejudices, and 
hostilities explain the 'whys' and 'wherefores' of the more 
tangible elements in his life history. 


eo Oifice of the U. 
53 Administrative Office of the U. S. Courts, the Presentence 
Investigation Report 3 (1965). — 


In the recent case of Briscoe v- United States, U.S. App. D. 
, 391 F.2d 924, 986 (1969), this Court again reaffirmed that 


‘Rehabilitation and reformation of offenders are important goals of 


-14- 


criminal jurisprudence” citing Williams v. People of the State of 


New York, 337 U.S. 241, 248, 695 S.Ct. 1079, 93 L. Ed. 1337 (1949), 


and went on to positively state that a trial judge "may not refuse to 
‘involve! itself in the question what disposition is most likely to further 
| 


those goals [of rehabilitation and reformation]”’. | 


In Williams, supra, Justice Black, speaking for the majority, 


pointedly observed: ! 


"A sentencing judge, however, is not confined to the 
narrow issue of guilt. His task within fixed statutory or 
constitutional limits is to determine the type and extent 

of punishment after the issue of guilt has been determined. 
Highly relevant--if not essential--to his selection of an 
appropriate sentence is the possession of the fullest 
information possible concerning the defendant's life and 
characteristics. " | 


Clearly, the trial judge's failure to await a presentence report 
and to consider rehabilitative sentencing prior to sentencing in this 


case constituted prejudicial error to appellant. 
| 
It undoubtedly was just this type of sentencing employed by the 


trial judge which at least in part inspired President Nixon to note that 


“the American system for correcting and rehabilitating criminals presents 
a convincing case of failure" in a statement released November 13, 1969 
calling generally for “immediate and dramatic reform" of the nation's 
program for rehabilitating criminals. = 


2/ Excerpts taken from an article in The Evening Star, Washington, D. C. 
November 13, 1969. Se ent 


APPELLANT WAS NEVER PROPERLY ADVISED 
CONCERNING A PRESENTENCE REPORT 


During the pretrial hearing on April 25, 1969 appellant, following 
a statement by the Court that he would be referred for a presentence 
report prior to sentence, stated that he did not believe that such a report 
would be useful. (Tr. 4/25/69, p. 9). Moreover, following trial, 
appellant's trial counsel below stated "the defendant requests immediate 
sentencing, because he feels that the probation report and the work of 
the probation officers can in no way help him under the circumstances” 
(Tr. 5/7/69, p. 129). Appellant stated that he was emotionally upset at 
the time he made these statements and that, in any event, his trial 
counsel below advised him that a probation or presentence report would 
not do him any good and that he might as well be sentenced immediately 
and get it over with. 

Appellant represented that at no time was he advised of the content 
of a presentence report or the fact that it might be useful in considering 
sentencing alternatives such as rehabilitative sentencing. Appellant's 
statements concerning presentence reports therefore should not be 


considered prejudicial to him. 


THE COURT WAS NEVER FULLY ADVISED 
OF APPELLANT'S BACKGROUND 

Appellant represented that his trial counsel in the court below 
at no time asked him for any of the detailed facts and circumstances 
concerning his background. Insofar as the record is ‘concerned, the only 
thing it shows is that appellant's trial counsel considered nothing more 
than appellant's previous F.B.l. record and indeed encouraged immediate 
sentencing. Itis believed that this ultimately was prejudicial to appellant 
in that it encouraged the court to render sentence eaters 

The failure of appellant's counsel below to ene the court of 
complete information concerning appellant's background emphasizes the 
correctness of the observation in the House of Representatives Report on 
18 U.S.C. § 4208(b) that a federal judge “frequently does not get sufficient 
information from the prosecuting attorney, the defense attorney, the 
probation officer's presentence report, or the defendant himself to enable 
the court to formulate the sentence which is caesar both to the defendant 
and to the public." House Report No. 1946, 85th Cong. , 2aSess., 6 
(1958). i 


The Task Force on the Administration of Justice of the President's 


Commission on Law Enforcement and Administration of Justice in its 


3] Cited with approval by this Court in Leach I, supra, at 334 F.2d 950. 


report entitled "Task Force Report: The Courts" (1967), on page 19 


similarly emphasized the importance of the "role of defense counsel in 


helping to achieve the most appropriate disposition for his client" as 


foliows: 
"This role [of defense counsel] extends to gathering and 
evaluation of facts relevant to sentencing, and most important, 
‘to their presentation in court at the time of sentencing. ...the 
‘Ultimate responsibility tor ensuring that facts are gathered 
and evaluated and for persuasively presenting them to the 
court rests with counsel. ” 

It thus seems clear that appellant was prejudiced by the failure of 
his counsel to bring to the court's attention facts concerning appellant's 
background and behavior characteristics whichmay have been helpful in 
considering the various sentencing alternatives available to the court. 

THE TRIAL JUDGE WAS PREJUDICED AGAINST 
APPELLANT AT THE TIME OF SENTENCING 

t appellant's pretrial hearing on April 25, 1969 the trial judge 
on several occasions commented upon appellant's guilt. (Tr. 4/25/69, 
pp. 2, 3, 6). Moreover, at the end of the pretrial hearing, the trial 
judge surprisingly commented that appellant had made his own record and 
was “stuck” with it. (Tr. 4/25/69, p. 9). 

During the trial on May 7, 1969 the judge, just prior to the 


presentation of the government's case, denied a motion by appellant's 


counsel that the case be transferred to another division of the court 


because the appellant felt that there was prejudice or bias on the part 

of the court that would hurt him at the time of sentencing. That, in fact, 
appellant was hurt at the time of sentencing by the Sopacent preconceived 
attitude of the trial judge is evident by the fact that immediately after 
the trial the judge imposed the maximum sentence permitted by statute. 


Following the verdict of the jury finding defendant guilty on both 
l 


counts and before appellant was sentenced by the trial judge, the Assistant 


United States Attorney specifically stated to the trial judge that he thought 
that a report should be received from the probation department prior to 
sentencing. In spite of this, however, and the fact that at the pretrial 
| 
hearing the trial judge stated a presentence report would be obtained prior 
to sentencing, the trial judge went ahead and sentenced appellant without 
awaiting any presentence report. Itis therefore believed that appellant 
was in fact prejudiced in sentencing by the preconceived attitude of the 
trial judge. | 
A PRESENTENCE REPORT WOULD HAVE 
REVEALED MITIGATING FACTS AND CIRCUMSTANCES 
PERTINENT TO SENTENCING OF APPELLANT 
Had the trial court awaited a presentence report prior to sentencing 
appellant, it would have received facts which would have been pertinent to 


an appropriate sentence, particularly with regard to the advisability of 


rehabilitative sentencing. Appellant's court-appointed counsel has 


interviewed appellant at length and based upon appellant's representations 
believes that significant mitigating circumstances would have been shown 
by a presentence report. Appellant's court-appointed counsel believes 
that a presentence report would have shown that appellant is not a life- 
long, hardened criminal, but is in fact still a young man, not yet 29 years 
old, capable of assuming 2 normal role in the community. 

Appellant represented to court-appointed counsel that he did not 
have any juvenile record at the time of graduation from high school. 
Appellant further represented that following his graduation from high 
school he served in the United States Army for over two years in the 
time period between January 1958 and October 1960. Appellant repre- 
sents that he was not charged with any criminal offense until 1961. 

Appellant did state, however, that as a child his parents quarreled 
a great deal and that he was often made to choose between his parents 
should a separation oceur. Appellant stated that while his parents never 
actually separated, he developed a great deal of hostility towards both 
his parents as a result of being constantly forced to choose between them 
and that this contributed towards a certain emotional instability at an 
early age. He further stated that his family totally rejected him after 


his first involvement with the law and continued to so reject him when 


he tried to contact them later on, thus contributing further to his 


emotional instability. A presentence report would have disclosed these 


-20- 


and other facts useful in determining rehabilitative sentencing. 

Appellant additionally represented that he got married in 1962 
and thereafter assumed a normal role in the spay. including the 
obtaining of a permanent job with a construction company. He further 
stated that by the end of 1962 he had started his own construction 

| 
company and was doing a great business. Appellant stated that his 

troubles began anew, however, in 1963 when he and bis wife broke up 
and they became divorced. Appellant stated that this caused him great 
emotional stress and that he left his business and wandered around the 
country. Appellant represented to court-appointed oneal that much 
of his past record involved situations during the time period following 
his divorce in 1963 until the present, Appellant further stated that 
nowhere in his prior sentences has he had the opportunity for any 
rehabilitation, training or testing. He stated that, ag a result, he had 
been under great emotional stress and has been confused regarding life 
in general, resulting in periods of heavy drinking. | 

Appellant represents that only recently has he been able to pull 
himself together and that he now believes that if given an opportunity 
he can make a significant contribution to society. As previously noted, 


appellant is still under 30. If the maximum sentence of five to fifteen 


| 
years imposed by the trial judge is not vacated, it is believed that 


appellant will have been pushed a long way further toward being a 


hardened criminal. Certainly, at least the possibility of rehabilitation 
should have been considered by the trial judge prior to sentencing. 
Appellant's counsel would like to state that as a result of lengthy 
interviews with appellant, appellant's counsel believes that appellant 
has above-average intellect and has the capability of becoming a 
responsible member of society, provided he is given an opportunity to 
do so. 

For the record, it is further to be noted that appellant's counsel 
has been informed that since being confined at Lorton appellant has 


achieved a good record of cooperation and progress. Indeed, at the 


present time appellant has been assigned to work as a clerk in the 


classification section where he handles prison records and other 
documents. Attached hereto as an appendix is a copy of a letter from 
Mr. Allen M. Avery, Acting Superintendent at the Lorton Correctional 
Complex where appellant has been and is presently incarcerated, con- 
firming appellant's progress and present mental attitude. In his letter, 
Mr. Avery quotes the following statement from the latest report by 
appellant's supervisor: 
"Mr. Spadoni appears to be a man of above average 
intelligence who seems to be making a sincere attempt to 
understand himself and to rechannel his formerly anti- 


social behavior into more constructive and acceptable 
goals”. 


CONCLUSION 


For the foregoing reasons appellant respectfully prays that his 


| 
previous sentence be vacated and that the case be remanded to the 


district court and a presentence report be ordered prior to imposition 


of anew sentence. Appellant further prays that upon remand this case 


be assigned to a different judge for sentencing. 


Respectfully submitted, 


Gene W. Stockman | 
1828 L Street, Northwest 
Washington, D. C. 20036 
Counsel for Appellant | 
(Appointed by this Court) 


CERTIFICATE OF SERVICE 


This is to certify that a copy of the foregoing Brief has been 


personally served at the office of the United States Attorney, United States 
| 


Courthouse, Washington, D. C., this 9th day of December 1969, 


Gene W. Stockman 


APPENDIX 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 


THE DEPARTMENT OF CORRECTIONS 
The Reformatory Division 
Lortoa, Virginie 22079 


November 19, 1969 


Mr. Gene W. Stockman 

Attorney at Law 

Irons, Stockman, Sears, and Santorelli 
1828 L Street, Northwest 

Washington, D. C. 20036 


Dear Mr. Stockman: 


Mr. Michael J. Spadoni, DCDC 161873, is a twenty-eight 
year old individual presently incarcerated at the Lorton 
Correctional Complex, having been sentenced to a five to 
fifteen year sentence for Robbery and Assault with a Dan- 
gerous Weapon. Since no presentence investigation was 


available, in this case, no verified information ¢an be 
offered at this time. 


Mr. Spadoni arrived at the Correctional Compiex on 
July 16, 1969. He remained in the Orientation Unit for 
approximately three weeks and was assigned, by the Classi- 
fication Committee, as inmate clerk to Mr. A. A. Tumminia, 
Supervisor, Classification and Parole. He remains in this 
assignment to date. | 


Mr. Tumminia reports that he has been working closely 
with Mr. Spadoni since his arrival at the Correctional Com- 
plex and is, in fact, having formal counseling sessions with 
him. Mr. Tumminia's most current report reads as! follows. 


| 
"Upon arrival at his present squad position, Mr. Spadoni 

appeared to be suspicious, evasive, and somewhat defensive. 
Within a period of a month, a relationship was able to be 
established during which time Mr. Spadoni related) that he 
had led a nomadic existance for approximately the last ten 
years. He was able to reveal ‘for the first time’ that 
during his first involvement with the law, his family totally 
rejected him. As a result, he left his home state of 
Washington and has not returned. He stated that on a 
number of occasions he attempted to contact his family but 
to no avail. He states that prior to his leaving, he com- 
pleted a parochial school education and was raised ina 

| 


-2- 


oriented environment. He feels that this may 
the reason for his family's inability to accept 
his first encounter with the law. 


four months, Mr. Spadoni has been able 
rejection by his parents and his 
his behavior during the past ten 
elf-awareness that much of his 
behavior his unwillingness to form rela- 
of again being rejected. He 
recognizes, I hat encounters with the law could 
have been se rishmer the disgrace of his family. 


Mr. Spadoni appears to be a man of above average intelli- 
gence who seems to be maxing a sincere attempt to understand 
himself and to rechannel his formerly antisocial behavior into 

re constructive and acceptable goals. It is further felt 
that his present ability to reveal his feelings and emotions 
3s evidence that when released, he will have a better under- 
standing of himself, particularly in relationship to the greater 
society.” 


We hope 1 be of some value to you. 


+n 
Should you need } : on, please do not hesitate 
to contact use 


Sincerely yours, 


j / 
(fille 
ill i, | y 
Allen M. Avery” 
Acting Superintendent 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA COURT 


Appellee, 


MICHAEL SPADONI 
a/kj/a/ MICHAEL L. SANDERS, Appellant. 


a 


Appeal from the United States 
District Court for the District 
of Columbia 


—— 


REPLY BRIEF FOR APPELLANT 
SE — 
I. INTRODUCTION 
Appellee, in its brief, urges that the judgment of the District Court 
should be affirmed essentially on the grounds (1) that "Appellant has 
failed to establish that the trial court's action in imposing sentence 
on" and (2) 


without awaiting a presentence report was an abuse of discreti 


that appellant "waived" any right he may have had to a presentence report. 


Il. ARGUMENT | 


A. The Trial Court Abused its Discretion in not Ordering 
a Presentence Report ; 


Appellee, on page 8 of its brief, states that the trial court had an 
"ynusually copious amount of background information" available to it as 
the result of the trial proceedings and appellant's own testimony. The 
information which appellee, on page 8, then lists as available to the trial 
court consists primarily, however, of information aetenental to 
appellant in that it includes information that he was a “heavy drinker", 
used drugs, was a "licensed gambler", "used an alias", carried "a 
can opener for a weapon", and had a "lengthy criminal record”. No- 
where is it stated in appellee's brief that the trial court had any in- 
formation as to whether appellant had any "physical, intellectual, or 
emotional disabilities" or how these factors "may affect his behavior" 
or whether any "treatment" was indicated or that the trial court con- 
sidered the "likelihood of a successful societal adjustment" or appellant's 
"chances for rehabilitation" or any factors which would be relevant to 


appellant's "future interaction with society" which this Court indicated 


in Leach v. United States, 122 U.S. App. 280, 353 F.2d 451, 453, 454 


(1965) [Leach III] should be considered. Moreover, as in Leach v. United 


States, 115 U.S. App. D.C. 351, 320 F. 2d 670, 673 (1963) [Leach I], 


——_ 


“there is no indication here that the court, in imposing as it did the 


maximum penalty provided by the statute, made use of any of the aids 


ing placed at its disposal by the Congress of the United 


Under such circumstances, it is submitted that the record supports 
an abuse of discretion on the part of the trial court. Accordingly, as 
noted in Leach v. United States [Leach III], supra, the scope of this 
Court's review “of the process by which the sentence is determined is 
at least broad enough to insure the use of necessary sentencing aids to 
obtain relevant information” (353 F.2d 452). It is therefore submitted 
that this case should be remanded for resentencing. 

Appellant Should not be Held to have Waived 
a Presentence Report 

While it is true that appellant requested immediate sentencing at 
the conclusion of the trial in the court below, it is not believed that such 
a request should be considered a waiver of a presentence report. 
Appellee, on page 7 of its brief, states that "Appellant was informed by 
the trial court of the general contents and purpose... " of the presentence 
report. 

As reflected by the portion of the transcript reproduced in Footnote 


3 on page 2 of appellee’s brief, however, the trial court only very 


| 

generally advised appellant of the content ofa presentence report and 
did not specifically state that such a report could include, inter alia, 
detailed background information concerning any emotional or character 
problems and possible suggestions for rehabilitative sentencing. The 
record does not show that appellant had sufficient legal expertise which 
would provide him with knowledge of the complete scope of a presentence 
report. Neither is there any indication in the record that appellant was 
advised by his court-appointed counsel below of the full score of in- 
formation which a presentence report may reveal. Consequently, 
appellant's request for immediate sentencing was not based on complete 
knowledge by appellant of the full benefit which can be derived from such 

| 
a report in considering various sentencing alternatives. | 


Under these circumstances, it cannot be said that appellant should 


be held to have "waived" a presentence report. 


Ill. CONCLUSION 
For the foregoing reasons, appellant respectfully prays that his 
previous sentence be vacated and that the case be remanded to the 


District Court and a presentence report ordered prior to imposition of 


a new sentence. 


Respectfully submitted, 


Gene W. Stockman | 
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